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While the National Environment
Appellate Authority was set up as
an independent body to address
cases in which environmental
clearances have been granted
by the Ministry of Environment
and Forests, it has failed to

serve as an effective redressal
mechanism to address the
grievances of aggrieved citizens.
This is primarily because of the
faulty composition of the NEAA,
alongside the non-appointment
of the chairperson and vice-
chairperson. The future of

the NEAA looks bleak and its
usefulness as a quasi-judicial
authority must be in doubt.
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n February 2009, the Delhi High Court

came down heavily against the union

Ministry of Environment and Forests
(moEF) for its failure to implement the Na-
tional Environment Appellate Authority
(NEAA) Act. The NEAA Act, 1997, provides
for appointing a chairman (a retired
Supreme Court judge or a high court chief
justice), vice-chairman and three mem-
bers with expertise in matters concerning
the Authority. It became functional on
30 January 1997, and was set up “to hear
appeals with respect to restriction of are-
as in which any industries, operations or
processes or class of industries shall not
be carried out or shall be carried out
subject to certain safeguards under the
Environment (Protection) Act, 1986, and
for matters connected therewith or
incidental thereto”.

1 Introduction

Since 2 July 2000, the office of the NEAA
chairperson has remained vacant. The
office of the vice-chairperson has remained
vacant since 1 August 2005. There is no
website or address through which people
can access the Authority with their griev-
ances. In 2005, following a public interest
petition filed by Vimal Bhai and Others,
the Delhi High Court asked the govern-
ment to clear proposals related to the ap-
pointment of the chairman as well as
other technical members and reconstitute
the Authority within 45 days. However,
the government has failed to take satisfac-
tory steps to address the Delhi High
Court’s concerns. A headless NEAA has
thus been rendered ineffective by the gov-
ernment’s own omission. The objective of
the Parliament in requiring the govern-
ment to constitute an independent body
for quick redressal of public grievances in
relation to environmental clearances has
thus been defeated. The Delhi High Court
observed that it is a measure of MOEF’s
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extreme apathy that the NEAA, appointed
over 12 years ago in the wake of a Supreme
Court order, is not fully constituted despite
the Court’s order dated 29 September
2005, that all posts of the body should be
filled up within 45 days of the ruling.!
The high court was also critical of the
manner of functioning of the NEAA during
its 12 years of existence. The Court
observed that
given the fact that all petitions have been
dismissed by the NEAA, it is at present neither
an effective nor an independent mechanism
for redressing the grievance of the public
in relation to the environment clearances
granted by State or Central Government.

In the absence of both a chairperson
and vice-chairperson, the NEAA has been
hearing appeals challenging the clearance
of projects by the MmoEF and in the process
of hearing, the NEAA has dismissed all but
one case that have come before it. While
the purpose of enacting the NEAA Act has
been to address social and environmental
impacts of large projects, the NEAA has
been rejecting applications filed to address
these problems by strictly adhering to pro-
cedural aspects of the applications rather
than looking into the merits of each appli-
cation. In such situations, it is worth
reflecting on the NEAA’s functioning and
composition over the last 12 years.

We begin by describing the rationale
behind enacting the NEaA Act and the
process that led to the formation of such a
quasi-judicial authority to hear appeals
against project clearances given by the
MOEF. We then examine the composition
of NEAA and the underlying flaws in
selecting technical members. We discuss
the process of hearing appeals in case-
specific projects and the methods adopted
by the authority. Finally, we question
whether India needs such an authority to
hear appeals against clearances given to
projects by the MOEF.

2 Rationale of the NEAA Act

Over the last three decades there has been
a flurry of environmental litigation both at
the Supreme Court and high court levels
addressing different dimensions of environ-
mental problems across the country. The
nature of these matters is such that they
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require constant monitoring of the direc-
tions issued by the courts. The increasing
environmental litigation at all levels has
placed pressure on the constitutional
courts to allocate adequate time for envi-
ronmental cases. While the Supreme
Court has been actively involved in deal-
ing with environmental litigation, it has
expressed deep concern about its inability
to resolve environmental issues involving
complex scientific and technical matters.
The Supreme Court in the M C Mehta vs
Union of India case® anticipated this prob-
lem: It suggested that environmental
courts be set up on a regional basis with
one professional judge and two experts
drawn from the ecological science com-
munity. This would ease the initial burden
of high courts and the Supreme Court,
whose members have no scientific or
technical expertise. The Law Commis-
sion’s 186th report3 also suggested setting
up an “environmental court” to deal
with the increasing number of environ-
mental lawsuits.

With the increased emphasis on the im-
pact of large projects on the environment
in general, the granting of environmental
clearance for such projects has assumed
significance. The decision to grant envi-
ronmental clearance is made by the state
and central governments. A need was felt
to create a forum for questioning these de-
cisions. In the environmental impact as-
sessment (E1A) notification issued under
the Environment Protection Act, 1986, a
detailed procedure was outlined whereby
public hearings are to be conducted to
address objections that may be raised by
communities and individuals to the grant
of environmental clearance to a project.
But what would happen if a local commu-
nity or group of citizens disagreed with
the grant of clearance, and wanted to
challenge it? A clearance could be opposed
on the grounds of an inadequate or incom-
plete impact assessment or that the man-
datory public hearing was not conducted
properly. These are not theoretical
grounds; they exist in reality. Despite sub-
stantive and procedural violations, the
MOEF has continuously granted clearances.
Before the enactment of the NEAA Act, in
1997, there was no forum other than the
high court or the Supreme Court where
such clearances could be challenged.
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The NEAA was intended to be an inde-
pendent authority presided over by a
former judge. The NEAA Act describes the
functions, powers and jurisdiction of the
Authority.* The Authority, based in Delhi,
is supposed to have three members, namely,
a chairperson, vice-chairperson and a
member. The Authority is available only to
those challenging an environmental clear-
ance. An applicant cannot challenge the
denial of a clearance. The Act specifies
that an aggrieved person must challenge
the grant of an environment clearance
within 30-days of the grant decision. If a
person is unable to fulfil this requirement,
an outer period of up to 9o days is allowed.
But to qualify for this exemption, the peti-
tioner must prove that there was sufficient
reason for not being able to file the appeal
within the 30-day time limit. Since the
appeals before the NEAA challenge the
decisions of either the central government
or the state government, the NEAA is
expected to function in an impartial and
independent manner.

3 Composition of NEAA

The NEAA was formally constituted in 1997
with the appointment of former Supreme
Court justice, N Venkatachala as chairman,
Nirmala Buch as vice-chairman, and Ejaz
Ahmad and Surinder Singh as other mem-
bers of the Authority. The original compo-
sition of the NEAA did not meet the purpose
of the enactment. Although the appoint-
ment of the chairperson and vice-
chairperson conformed to the Act, the
technical members appointed were not re-
ally technical — Ejaz Ahmad was a former
member of the Indian Administrative

Service (1as) and a senior officer in the
Uttar Pradesh state government. Surinder
Singh had been principal chief conser-
vator of forests of the government of
Jammu and Kashmir> There were no
technical persons from the fields of con-
servation, environmental management or
science, thus defeating the main purpose
of the legislation.

The current composition of the NEAA
also suffers from serious deficiencies. Pur-
suant to the order of the Delhi High Court,
the MoEF appointed three members to the
NEAA — Kushlendra Prasad (retired member
of the Indian Forest Service (1Fs) and
former principal chief conservator of
forests, Uttar Pradesh); I V Mannivannam
(retired member of the 1as in Tamil Nadu);
and J C Kala (retired member of the 1Fs
and former director general of forests,
MOEF). A former member of the 1Fs cannot
be treated as a technical member under
the provisions of the NEAA Act — the issues
related to environmental clearances such
as public hearings and environmental
impact assessments are never dealt with
by the members of the 1rs. At the state
level, 1Fs officers serve in various posts
ranging from divisional forest officers
to conservator. They are in charge of
forest and wildlife protection and
management activities.

At the central government level, the
MOEF is divided into the environment
wing and the forest wing. The approvals
under the forest wing are administered by
the Forest Advisor Committee (FAC), com-
prised largely of members of the 1Fs. By
contrast, approvals under the environ-
ment wing are under the control of the
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Expert Appraisal Committee (EAc), whose
members are generally scientists. Hence, a
member of the 1¥s or the 1as has no com-
petence in matters concerning environ-
mental clearances.

It seems obvious that the posts of tech-
nical member(s) of the NEAA have become
retirement jobs for superannuated officers
from the MmoEF and the state government.
This is not only unseemly and corrupt; it
also deprives the NEAA of expert members
who could render careful and knowledge-
able decisions on crucial ecological issues.
Appeals before the NEAA generally chal-
lenge the merits of a MOEF decision or a
recommendation of the EAc.® Thus, the
role of the technical members becomes
very crucial in determining whether the
decision arrived at by the MoEF based on
the recommendation of the EAc is proper,
and whether suggested safeguards satisfy
norms of environmental management.
Projects ranging from thermal power
plants, dams, railways, airports, uranium
and mining are subjects of appeal before
the NEaA. The technical members are
required to critically evaluate the scientific
and technical aspects of the decision-
making and suggest appropriate action. In
such situations, if the technical members

are unqualified, they cannot perform their
appellate function.

The present composition of the NEAA
has failed to serve as an effective redressal
mechanism for citizens aggrieved by the
grant of environmental clearances. Appeals
concerning legal aspects have not been
addressed since there has been no chair-
person/former judge for the last eight
years. Scientific aspects have been decided
by civil servants who have been trained as
administrators and forest officers. Such
people have no practical experience in the
field of environmental protection. Since
most of the important issues in the appeal
are unaddressed, the aggrieved persons
file writ petitions to the high courts, thus
defeating the whole purpose of constitut-
ing specialised authorities.

The faulty composition of the NEAA, in
addition to the non-appointment of the
chairperson and vice-chairperson, totally
denies access to justice for citizens
aggrieved by grants of environmental
clearances. This denial of access to justice
also denies Indian citizens their right to a
safe and healthy environment, part of the
Right to Life under Article 21 of the Consti-
tution. A number of appeals concerning
dams on the Ganga in Uttarakhand,

thermal power plants in Maharashtra, a
uranium mining project in Andhra Pradesh
and steel factories in Chhattisgarh are
pending adjudication in the NEAA. A quali-
fied and independent Authority is essential
to the appellate function.

4 Process and Method of NEAA

Between 1998 and 2008, 50 applications
were filed before the NEAA against envi-
ronmental clearances.” In this section, we
highlight selective cases that demonstrate
the singular inadequacy of the NEAA, as
currently constituted, in hearing appeals
challenging project clearance decisions of
the MOEF.

Loharinag Pala Case

The challenge against
clearance for the Loharinag Pala project
was dismissed on 20 May 2005 on the
grounds that the applicant had delayed
filing his petition beyond the 30-day
window after the approval was granted,
and there was no proven reason for this
delay.® The applicant, Vimal Bhai, along
with the Matu People’s Organisation and
advocates Ritwick Dutta and Rahul
Chaudhary took the issue before the Delhi
High Court and invoked its jurisdiction

environment
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in this matter, as the NEAA is a body
based in New Delhi. This petition argued
first that the Loharinag Pala case needs
to be reconsidered in the NEAA. Second,
and equally important, the NEAA is
operating only with a vice-chairman, and
not with the duly qualified five-member
body that it should have. Therefore its
decision on the Loharinag Pala must
be reconsidered.

Following this challenge, on 29 Septem-
ber 2005, the Delhi High Court upheld the
arguments and prayers of the applicants
and noted strongly that the NEAA order in
the Loharinag Pala case:

overlooked that these petitioners deserve to

be heard on merits as the order of clearance

and setting up of the project was bound to
affect a sizeable population in the area. As
against this the Authority has adopted a very
hyper-technical approach in rejecting the
petitioners’ application for condonation of

23 days delay instead of dealing with their

plea on merit.

The high court quashed the NEAA order
and reinstated the appeal to be heard by
the NEAA. On 5 February 2007, the NEAA
gave its final order in the case challenging
the environment clearance given to the
Loharinag Pala hydroelectric project in
Uttarakhand. This 600 megawatt (Mw)
run-of-the-river project is being construct-
ed by the National Thermal Power Corpo-
ration (NTPC) on the Bhagirathi river,
which is an important tributary of the
Ganga. The long course of the challenge,
leading up to this verdict, has many lessons
for regulation of large projects. For the
NEAA itself, this verdict marks a small pos-
itive direction, in contrast to its otherwise
unimpressive record.

Monnet Ispat and Energy Project

One of the most recent NEAA appeals con-
cerns the clearance of the Monnet Ispat
and Energy Limited plant in Raigarh,
Chhattisgarh.9 The Authority, on 31 De-
cember 2008, ordered that the appeal
against this plant must be dismissed be-
cause a small and active civil society group
called Jan Chetana was not eligible to file
an application before the NEAA. Jan Chetana
members have regularly petitioned MoEF,
participated in public hearings, filed and
sought orders using the Right to Informa-
tion. But all this was not enough. It took
the NEAA seven hearings and an 11-page
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order to declare that the Jan Chetana and
its members are not aggrieved by the grant
of clearance, and thus the petition cannot
be heard on merit.

Aluminium Smelter Plant Case

In April 2007, Prafulla Samanthra, a lo-
cal environmental activist in Orissa, filed
an appeal against the mMoEF’s grant of
clearance for setting up of an aluminium
smelter plant at Jharsuguda, Orissa by
the Vedanta Corporation.’® The NEAA dis-
missed the appeal on the ground, again,
that the petitioner is not an aggrieved
party. The NEAA declared that the appel-
lant had sought to take advantage of
clause (a) Section 11 of the NEAA Act by
claiming that he is a social and environ-
mental activist involved with issues con-
cerning tribals as well as the environ-
ment. He also works with the affected
communities of Brundamal and Bhurka-
munda district, Orissa on issues of deve-
lopment. The NEAA further said:
While his representations to Orissa Pollu-
tion Control Board and others on faulty e1a
report, postponement of public hearing and
not attending public hearing on personal
reasons are not disputed, we could not find

him affected in any manner so as to satisfy
the criteria.

Borga Iron Ore Mining Case

In October 2007, Utkarsh Mandal, a local
non-governmental organisation in Goa,
filed an application against the environ-
mental clearance given to Pariduranga
Timblo Industries for renewal of the min-
ing lease for the Borga Iron Ore Mine, in
Rivona, South Goa.! The appeal was
admitted for hearing on merit. The envi-
ronmental clearance was challenged on
the grounds that the participants at the
public hearing and members of the public
and the gram sabha of Rivona have totally
opposed the project. The applicant also
stated that the mining activity will affect
the quality of soil, hamper the yield of
fruit-bearing trees, pollute the ground-
water and damage the surface water bod-
ies. The applicant argued that the imple-
mentation of the project would violate the
Precautionary Principle, which is part of
the law of India; and the clearance
granted would violate Article 21 of the
Constitution of India which protects the
right to life.
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The NEAA, however, held that the
Environmental Impact Assessment
Report covered all the critical aspects of
the mining project. It also held that the
public hearing conducted by the state
accorded with the provisions of the E1a
notification dated 14 September 2006,
which was duly considered by the Eac
and the moEF before issuing the environ-
mental clearance for the project. The
NEAA was convinced that the public hear-
ing conducted by the state was not defec-
tive. The Authority did observe that in
view of the increasing environmental
awareness of the public, neither the
MOEF nor any of its instruments like the
EAC can afford to brush aside public
opposition to the various development
projects and schemes.

Iron Ore Plant Case

In September 2008, Sushant S Naik filed
an appeal under Section 11(1) of the NEAA
Act, 1997 against the MOEF’s environmental
clearance order for setting up a high grade
iron ore plant in South Goa.'? Naik’s appeal
was filed 46 days late. The Authority
condoned the delay in filing the appeal
and admitted it for hearing on merit by
directing the iron ore plant’s lawyers to
file a rejoinder, if any. The applicant con-
tended that the E1a report prepared by the
MOEF does not conform to its own guide-
lines, and provides misleading data and
false information. Village residents sur-
rounding the plant opposed the setting up
of the plant on environmental grounds.
The applicant also argued that several
issues raised during the public hearing
were not recorded in the minutes of the
meeting. And most importantly, the grant
of environmental clearance was given
without obtaining a “no objection certifi-
cate” from the village panchayat. After
examining various reports with regard to
environmental clearance, the Authority
held that the eac had examined pollution-
related matters of the project and the
ministry had issued the clearance with
necessary safeguards. The Authority,
therefore, held that the clearance was not
defective. The Authority also observed
that the panchayat’s concurrence is not a
mandatory requirement for environ-
mental clearance under the E1a notifi-
cation, 2006.
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5 Is There Any Need for the NEAA?
The composition of the NEAA violates the
rules of the Act that established it. The
way it has been functioning over the last
12 years raises several questions about its
usefulness as a quasi-judicial authority to
deal with appeals against environmental
clearance projects. The NEAA has not been
consistent in its stand about the rules and
guidelines that it should strictly follow in
dealing with applications. The NEAA also
lacks an able leadership to function in a
consistent and democratic manner.
Another major issue regarding the NEAA
has been the kind of treatment it gets from
the MoEF — which has made this quasi-
judicial authority dysfunctional by not ex-
tending any support. The MmoEF, which has
been harshly criticised by the Delhi High
Court for its careless and lackadaisical ap-
proach, has come up with excuses at every
NEAA hearing. Responding to the high
court’s direction for its failure to fill the
vacant position for chairperson, the MoEF
filed an affidavit saying that it had been
unable to get hold of the phone numbers

of retired chief justices of the Delhi High
Court or even Supreme Court judges in or-
der to recruit them to serve on the NEAA.
The only time the government did try in
2005 to approach a couple of judges, the
latter refused the appointment because
the pay and other terms of the office were
well below the level of a sitting high court
judge.'3 Since this salary parity issue could
have been corrected any time over the last
two years, one must conclude that the
MOEF prefers that the NEAA never func-
tions with all the members in place.

6 Conclusions

The government has tried several tactics to
scrap the NEAA, including a claim that a bill
to create regional level “green tribunals” is
underway and would replace the present
structure.* An authority to address and re-
solve public challenges to environmental
clearance projects with an emphasis on
equity and social justice has been rendered
ineffective. The future of the NEAA looks
bleak with the central government now
apparently determined to abolish it.
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